
AGENDA ITEM:  Discussion and possible reconsideration of previous action taken on the Notice of Intent to 
Revoke (No. 14F-FSRV-003-BCS) of Kin Dah Lichii Olta 

 
 

Issue  

The Board’s remand of the case to the Administrative Law Judge for reconsideration of the matter in light of the 
new evidence has been denied by the Office of Administrative Hearings.  Absent any additional action, the 
Decision of the Administrative Law Judge will be certified June 14, 2014 in accordance with statute.  The Office 
of Administrative Hearings indicated the Board can achieve the same result by allowing the Decision to be 
certified and then immediately ordering a limited rehearing of the matter before the Administrative Law Judge 
based on the new evidence.   The Board has received a Motion from the State and a Response from the 
charter holder that may be considered.  Given its previous action in this matter cannot be implemented as 
intended; the Board may reconsider its options and take alternative action.   
  
 

Background  
On May 14, 2014, Board staff submitted a letter (Appendix A) to the Administrative Law Judge assigned to 
the case explaining the reason for the Board’s rejection of the Decision and request to resubmit the case so 
that the State may introduce new evidence relevant to the case and the opposing party be allowed to 
respond.   
 
On May 15, 2014, the Office of Administrative Hearings provided a Minute Entry (Appendix B) stating the 
Board’s request to resubmit the matter for consideration of additional evidence is not an option afforded to the 
Board under statute.   
 
On May 21, 2014, the Board received a Motion for the Arizona State Board for Charter Schools to Issue a Final 
Administrative Decision Prior to June 14, 2014 (Appendix C).   
 
On May 29, 2014, the Board received KDLO’s Response to Motion for the Arizona State Board for Charter 
Schools to Issue a Final Administrative Decision Prior to June 14, 2014 (Appendix D).    
 

Board Options  
1. Consider the Motion and Response provided. 
2. Proceed with its consideration of the Administrative Law Judge Decision in the matter as originally 

presented. 
3. Take no action and allow the Administrative Law Judge Decision to be certified. 
4. Take action to allow the Administrative Law Judge Decision to be certified and, upon certification, 

order a rehearing for the consideration of new evidence related to the Board’s Exhibit 3.  
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Office of Administrative Hearings 
1400 West Washington, Suite 101 

Phoenix, Arizona 85007 
(602) 542-9826 

IN THE OFFICE OF ADMINISTRATIVE HEARINGS 

   

KIN DAH LICHII OLTA, a non-profit 
corporation, operating 
KIN DAH LICHII OLTA, a charter school 
 

  No. 14F-FSRV-003-BCS 
  
 Minute Entry 

   

The Director, having reviewed the document filed May 14, 2014, makes the following 

minute entry: 

OAH is in receipt of a May 14, 2014 letter, transmitted to it by the Executive 

Director for the Arizona State Board for Charter Schools (Board), indicating 

that on May 12, 2014, the Board had rejected the Recommended Decision 

of the Administrative Law Judge issued in the above-entitled matter, and 

resubmitted the matter for the consideration of additional evidence.1 

 

In this case, A.R.S. § 41-1092.08(B) permits the Board to accept, reject, or 

modify a Recommended Decision by five days after the next meeting 

subsequent to May 27, 2014.  OAH has calculated that date as June 14, 

2014. 2  OAH interprets A.R.S.  § 41-1092.08(D) to require that a rejection 

be accompanied by the Board’s final administrative decision.3   

 

Although the Board has explained its rationale for the rejection of the 

Recommended Decision of the Administrative Law Judge, it has not issued 

its final administrative decision and provided OAH with such final 

administrative decision.  Should such final administrative decision not be 

received by OAH by June 14, 2014, the Recommended Decision of the 

Administrative Law Judge will thereupon be certified as the final  
                         
1
 In effect, the Board has set the matter for rehearing.  Pursuant to A.R.S. § 41-1092.09(A)(1), a rehearing 

must be preceded by an agency’s final administrative decision.  Pursuant to A.R.S. § 41-1092.08(F), a 
final administrative decision subsequent to the transmission of an Administrative Law Judge Decision is 
the result of either timely action by the Board or certification by OAH.  
2 Pursuant to A.R.S. 41-1092.08(D), as the Board meets monthly, unless a Recommended Decision is 

sent more than 35 days before a meeting (30 days plus 5 days for mailing), the Board need only act on 
the Recommended Decision at its next meeting thereafter.  OAH erroneously reflected a due date of May 
27, 2014, when transmitting the Recommended Decision on April 22, 2014. 
3
 A rejection may take the form of adopting some or all of the Administrative Law Judge’s findings of fact, 

conclusions of law or order and /or substituting its own findings of fact, conclusions of law or order. 



 
 

2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

 

administrative decision of the Board pursuant to A.R.S.  § 41-1092.08(D). 

 

 Done this day, May 15, 2014. 

 
       
      /s/ Cliff J. Vanell 
      Director 
 
 
DeAnna Rowe, Executive Director 
State Board for Charter Schools 
PO Box 18328 
Phoenix, AZ  85009 
 
DeAnna.Rowe@asbcs.az.gov 
 
Kim S. Anderson, Esq. 
Attorney General's Office 
1275 West Washington Street 
Phoenix, Arizona 85007 
 
kim.anderson@azag.gov 
 
R. Gehl Tucker, Esq. 
Samantha B. Kelty, Esq. 
Linda A. Samuels, Esq. 
Hufford, Horstman, Mongini, Parnell & Tucker, P.C. 
120 N. Beaver St. 
Post Office Box B 
Flagstaff, AZ  86002 
 
gt@h2m2law.com 
sbk@h2m2law.com 
Linda@h2m2law.com 
 
 
 
 
By:  Cruz Serrano 
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THOMAS C. HORNE 
Firm Bar No. 014000 
Attorney General 
 
Kim S. Anderson (#010584) 
Assistant Attorney General 
Education and Health Section 
1275 West Washington Street 
Phoenix, Arizona 85007 
Telephone: (602) 364-0402 
Facsimile: (602) 364-0700 
E-mail: kim.anderson@azag.gov 
 

BEFORE THE ARIZONA STATE BOARD  

FOR CHARTER SCHOOLS 
 

 
In the Matter of: 

KIN DAH LICHI’I OLTA’, INC., a 
non-profit corporation, operating 
KIN DAH LICHI’I OLTA’, a charter 
school 

No. 14F-FSRV-003-BCS 

MOTION FOR THE ARIZONA 
STATE BOARD FOR CHARTER 
SCHOOLS TO ISSUE A FINAL 
ADMINISTRATIVE DECISION 
PRIOR TO JUNE 14, 2014 

 

Undersigned counsel moves for the Arizona State Board for Charter Schools 

(“Board”) to issue a final administrative decision in the above-entitled matter prior to 

June 14, 2014.  If the Board fails to issue a final administrative decision prior to June 

14, 2014, the Office of Administrative Hearings (“OAH”) will certify the Decision of 

the Administrative Law Judge (“ALJ”) as the final administrative decision of the 

Board.  Both of the parties in the above-entitled matter have requested that the Board 

make modifications to the Decision.  

/ / / 

/ / / 

mailto:EducationHealth@azag.gov
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Factual Background 

 On March 18, 2014, a hearing on the Board’s Notice of Intent to Revoke Charter 

was held at OAH.  On April 22, 2014, the ALJ issued his recommended decision and 

order (“Decision”).  On May 5, 2014, undersigned counsel submitted a Motion to 

Accept, Reject or Modify the Administrative Law Judge’s Decision and Recommended 

Order (“Motion”), requesting that the Board make modifications to the Decision.  On 

May 6, 2014, counsel for Kin dah Lichi’i Olta’ submitted a Response.  It was the 

request of both parties that the Board modify the Decision.  On May 12, 2014, the 

Board, upon hearing that there was new evidence relating to the matter, immediately 

rejected the Decision and resubmitted it to OAH for consideration of the new evidence.  

The Board did not discuss the findings and conclusions contained in the Decision.  Nor 

were the parties provided the opportunity to argue their Motion and Response.                

 On May 15, 2014, OAH issued a Minute Entry advising the Board of the 

following: 

• A.R.S. § 41-1092.08(B) permits the Board to accept, reject, or modify the 
Decision 
  

• Pursuant to A.R.S. § 41-1092.08(D), a rejection of the Decision must be 
accompanied by the Board’s final administrative decision  
 

• Pursuant to A.R.S. § 41-1092.09(A)(1), a rehearing must be preceded by the 
Board’s final administrative decision 
 

• Pursuant to A.R.S. § 41-1092.08(D), if a final administrative decision is not 
received by OAH by June 14, 2014, the ALJ’s Decision will be certified as the 
final administrative decision of the Board   
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Argument 

The Board’s action on May 12, 2014 was based on its assumption that it could 

“resubmit” the matter to OAH for consideration of the new evidence and for an 

amended recommended decision.  As reflected in OAH’s Minute Entry, such action is 

not permitted under A.R.S. § 41-1092.08.  Accordingly, prior to June 14, 2014, 

additional action is required by the Board to issue its final administrative decision. 

Arizona Revised Statutes § 41-1092.08(B) permits the Board to review the 

ALJ’s Decision and accept, reject or modify it.  If the Board rejects or modifies the 

Decision, the Board must timely file with OAH a copy of the ALJ’s Decision with the 

rejection or modification and “a written justification setting forth the reasons for the 

rejection or modification.”  Id.  A rejection of the Decision must be accompanied by a 

final administrative decision.  A.R.S. § 41-1092.08(D).  If the Board fails to take action 

in a timely manner, OAH will certify the ALJ’s decision as the Board’s final 

administrative decision.  Id.        

As reflected in the Motion, undersigned counsel has requested modifications to 

the ALJ’s Decision.  As reflected in both the Motion and the Response, both parties 

seek modifications to the ALJ’s recommended order.   In its actions on May 12, 2014, 

the Board did not review the Decision and did not issue a final administrative decision.  

Nor did the Board allow the parties to present oral argument on the ALJ’s Decision, as 

afforded by the April 23, 2014 email from the Board’s Executive Director.  The 

opportunity for a rehearing or review is available after the Board has issued its final 

administrative decision.  A.R.S. § 41-1092.09(A)(1).      
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Conclusion 

 As the sponsor of charter school Kin dah Lichi’i Olta’, the Board should conduct 

a considered review of the ALJ’s Decision and issue a final administrative decision.  

The Board should not, by default, allow the Decision of the ALJ to be certified as the 

final administrative decision of the Board.  Undersigned counsel’s Motion should be 

granted and the matter set for action by the Board prior to June 14, 2014.   

DATED this 21st day of May, 2014.    

   
    THOMAS C. HORNE 
    Attorney General 

 
By /s/ Kim S. Anderson 

 Kim S. Anderson 
 Assistant Attorney General 

 
COPY of the foregoing Motion submitted  
electronically this 21st day of May, 2014 to: 
 
Arizona State Board for Charter Schools 
deanna.rowe@asbcs.az.gov 
 
R. Gehl Tucker 
Attorney for Kin dah Lichi’i Olta’, Inc. 
gt@h2m2law.com 
 
Samantha B. Kelty 
Attorney for Kin dah Lichi’i Olta’, Inc.  
sbk@h2m2law.com 
 
Linda A. Samels 
Attorney for Kin dah Lichi’i Olta’, Inc.  
linda@h2m2law.com 
 
By ksa 
P0012013003738/3823748/ksa
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mailto:sbk@h2m2law.com
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